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Regulatory Impact Report

10 CSR 60-10.040 Prohibition of Lead Pipes, Lead Pipe Fittings and Lead Solder and Flux


Pursuant to Section 640.015, RSMo, all rulemakings that prescribe environmental conditions or standards promulgated by the Department of Natural Resources pursuant to authorities granted in Chapters 640, 260, 278, 319, 444, 643, or 644 shall be based on a regulatory impact report. This requirement does not apply to rules where the Department Director determines that immediate action is necessary to protect human health, public welfare, or the environment; or to rules of applicable federal agencies adopted by the Department without variance.

Upon completion of the comment period, official responses will be developed and made available on the agency web page prior to filing an Order of Rulemaking with the Secretary of State. Contact information is at the end of this regulatory impact report.

1. A report on the peer-reviewed scientific data used to commence the rulemaking process.

In 2011, Congress enacted the Reduction of Lead in Drinking Water Act (RLDWA). The RLDWA revised the definition of lead free by lowering the allowable maximum lead content from eight percent to a weighted average of twenty-five hundredths percent for the wetted surfaces of plumbing products. It also revised the definition of lead free to include a statutory method for the calculation of lead content. For the RLDWA, the EPA used a variety of data sources to develop limits to protect human health and identify products and manufacturers that may be subject to the rule. On September 1, 2020, EPA published a final rule in 40 CFR 143.10-20 that codified the lead free standards and enforcement requirements of the RLDWA. The Department is adopting these requirements and is taking in to account the peer-reviewed scientific data that was used to develop the federal regulatory standards.  

Further information on the available scientific data used to develop the federal standards is available at www.regulations.gov by searching docket EPA-HQ-OW-2015-0680.  

2. A description of persons who will most likely be affected by the proposed rule, including persons that will bear the costs of the proposed rule and persons that will benefit from the proposed rule.

All public water systems in Missouri will be required to comply with the lead free standards set by 40 CFR 143.10-20 and adopted as part of this proposed amendment. All community water systems must have a locally enforceable mechanism, such as an ordinance, resolution, by-law, or contract, in place to require that any pipe, pipe fitting, plumbing fitting, plumbing fixture, solder, or flux installed or used as part of a repair at any residential or nonresidential facility which is connected to the public water system be lead free. 

The department does not foresee costs associated with this proposed amendment. Since federal regulation bans the introduction of potable plumbing materials that do not meet the lead free standard from being introduced into commerce, it is unlikely that systems or customers of systems can purchase materials that do not comply with the rule. The department is also providing a model ordinance to systems to help alleviate any potential costs associated with developing or revising a locally enforceable mechanism to meet the enforcement requirements in section 5 of the proposed amendment. The department expects any cost associated with revising a system’s current ordinance or enforcement mechanism to be minimal. 

3. A description of the environmental and economic costs and benefits of the proposed rule.

This proposed amendment will have a positive environmental effect by reducing the potential for leaded products to be introduced in to public drinking water systems. The reduction of lead in plumbing products reduces the potential for exposure to customers of public water systems from lead that may leach out of their plumbing or fixtures. The department anticipates no economic costs from the proposed  amendment because the lead-free definition incorporates the federal definition for lead free which was also incorporated into the existing federal ban on the introduction of plumbing materials for potable drinking water purposes into commerce. Therefore, systems should no longer be able to purchase plumbing products that do not meet this requirement. 

4. The probable costs to the agency and to any other agency of the implementation and enforcement of the proposed rule and any anticipated effect on state revenue.

The proposed amendment has no fiscal impact to the department or any other public agency associated with both the implementation and enforcement of the rule. Any work related to addressing non-compliance arising from the updated lead-free standard or local enforcement requirement will be absorbed with existing staff. There is no effect on state revenue. 

5. A comparison of the probable costs and benefits of the proposed rule to the probable costs and benefits of inaction, which includes both economic and environmental costs and benefits.

The amendment incorporates the federal definition of lead free which is established in federal law and regulations as well as establishes that public water systems must have a locally enforceable mechanism in place to require any plumbing used as part of the repair at any residential or nonresidential facility that is connected to the public water system be lead free. The department has relied on local enforcement of the federal lead ban requirements since the initial incorporation of the federal lead ban since 1989. Most systems should have an existing mechanism in place, that just needs to be updated to reflect the current change in the federal definition of lead free. The department anticipates little to no economic cost for systems to update these ordinances, by-laws, etc. to comply with the rule. The benefit of the rule is that it will provide a secondary mechanism to the federal ban to prevent the use of plumbing in customer water systems that is not lead free. This will reduce the potential of exposure to lead to these customers. 

The cost of inaction is that 10 CSR 60-10.040 will not be up to date with federal requirements. If the state does not incorporate the federal definition of lead free in to state rule and does not implement an enforceable mechanism to enforce the lead ban requirements, there may be situations where older stock of plumbing supplies that do not meet the current lead free definition could be used illegally by customers of public water system, increasing the possibility of exposure to lead from their drinking water supply.  In addition to this environmental exposure, the state would also be in jeopardy of losing federal funds as in order for the state to receive its full allotment of Public Water System Supervision Performance Partnership Grant funds, the state must enforce the requirements of section 1417(a)(1) of the Safe Drinking Water Act and § 143.13. 

6. A determination of whether there are less costly or less intrusive methods for achieving the proposed rule.

The department identified the proposed amendment as the least costly and intrusive method for complying with the lead-free plumbing standard and enforcement requirements of 40 CFR 143.10-20. The state does not have a statewide plumbing code and has relied on local enforcement mechanisms to enforce the lead ban requirements since its inception in 1989. The department has required systems to maintain a local enforcement mechanism in the past through the sanitary survey process. The department must update the state rule to keep it current with federal regulation which will require systems to update their local enforcement mechanisms as well. Most systems will just need to update their existing ordinances to comply. That will be much more timely and effective than establishing a new statewide plumbing code, which is the other viable option federal regulations provide to comply with the enforcement requirements of 40 CFR 143.10-20.  

7. A description of any alternative method for achieving the purpose of the proposed rule that were seriously considered by the Department and the reasons why they were rejected in favor of the proposed rule.

No alternative methods were identified. The proposed amendment is necessary to align the state regulation with existing federal requirements. In absence of a state plumbing code and with past reliance on local enforcement of the lead ban, no other alternatives were identified that would be feasible.

8. An analysis of both short-term and long-term consequences of the proposed rule.

In the short-term, systems will need identify a locally enforceable mechanism to comply with the enforcement provision of the rule. For most systems, this will involve updating their existing ordinances, bi-laws, etc., to incorporate the lead-free definition.  

[bookmark: _GoBack]In the long-term, once the locally enforceable mechanism is in place there should be minimal consequences for public water systems. The corresponding federal ban on introducing potable plumbing into commerce that is not lead free should prevent most if not all customers from having the ability to utilize plumbing products that are not compliant. Local enforcement of the rule would then be similar to existing practices implemented by systems who currently enforce the lead ban under the current state rule. 

9. An explanation of the risks to human health, public welfare or the environment addressed by the proposed rule. 

The proposed amendment addresses the potential for customers of public water systems to be exposed to lead that may leach from plumbing and fixtures. Lead is a neurotoxin and exposure to lead in drinking water can cause serious health effects in all age groups. Infants and children can have decreases in IQ and attention span. Lead exposure can lead to new learning and behavior problems or exacerbate existing learning and behavior problems. The children of women who are exposed to lead before or during pregnancy can have increased risk of these adverse health effects. Adults can have increased risks of heart disease, high blood pressure, and kidney or nervous system problems. The proposed amendment incorporates the federal definition of lead free which has established a lower threshold for lead content in potable plumbing, thereby reducing the risk to consumers.

10. The identification of the sources of scientific information used in evaluating the risk and a summary of such information.

The department is revising the state definition of lead free to be consistent with the federal definition.  Further information on the available scientific data used to develop the federal standards is available at www.regulations.gov by searching docket EPA-HQ-OW-2015-0680.  

11. A description and impact statement of any uncertainties and assumptions made in conducting the analysis on the resulting risk estimate.

N/A

12. A description of any significant countervailing risks that may be caused by the proposed rule.

No countervailing risks were identified. 

13. The identification of at least one, if any, alternative regulatory approaches that will produce comparable human health, public welfare or environmental outcomes.

As state regulations must be equivalent to federal regulations to maintain primary enforcement of the Safe Drinking Water Act in Missouri, there are no alternatives to the state amending the regulation to adopt the federal definition of lead free. In regard to the local enforcement provisions proposed in the rule, the state could pursue the development of a statewide plumbing code. This would require legislative action and the creation of a new bureaucracy to implement the legislation. This has been determined to not be a feasible approach.

14. Provide information on how to provide comments on the Regulatory Impact Report during the 60-day period before the proposed rule is filed with the Secretary of State.

You may provide comments on either the Regulatory Impact Report (RIR) or the draft rule text by sending them to the contact listed below or on the web site https://dnr.mo.gov/proposed-rules/welcom.action during the RIR comment period.

Missouri Department of Natural Resources
P.O. Box 176
Jefferson City, MO 65102-0176
Drinking.Water@dnr.mo.gov

Copies of the comments made on either the Regulatory Impact Report or the draft rule text may be obtained by request from the contact listed above or by accessing the Rules In Development section on the web site https://dnr.mo.gov/proposed-rules/welcom.action for this particular rulemaking.
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